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BACKGROUND OF THE CASE 
In early 2020, the Ghana Revenue Authority (GRA) conducted a tax audit into the business 
of SCANCOM PLC, a company operating through the brand name MTN, engaged in 
telecommunication and mobile money, for the period January 2014 to December 2018. The 
company maintained consolidated books and proper financial statements for both sources of 
revenue until a new separate legal entity known as Mobile Money Ltd took over the mobile 
money business, leaving MTN Ghana to focus solely on the telecommunication business. At 
the end of the tax audit dated 4th May 2021, Ghana Revenue Authority assessed tax liability 
against MTN in the sum of GHS 617,072,509 comprising GHS 410,862,961.57 direct taxes and GHS 
18,650,860.00 indirect taxes as well as interests. 

Out of the assessed tax liability totaling GHS 
617,072,509, MTN Ghana promptly accepted 
and settled GHS 18,650,860.00. Additionally, 
MTN applied for a waiver on an amount of 
GHS 26,955,473.00 being interest and penalty 
which was granted by GRA. 

MTN subsequently filed a tax objection to the 
balance of the tax liability which was rejected 
in a tax objection decision of the Ghana 
Revenue Authority dated 9th September 2021. 
MTN, being dissatisfied with the Tax Objection 
decision, appealed against the said decision 
at the High Court.

GROUNDS OF APPEAL 
1.	 That Ghana Revenue Authority erred in 

law and acted arbitrarily by imposing 
Value Added Tax liability on MTN Ghana 
for Imported Services for the period 
January 2014 to December 2017.

2.	 That Ghana Revenue Authority 
erred in law by relying on a Ghana 
Revenue Authority’s Internal 
Practice Notes / Guidelines to 
impose National Health Insurance 
Levy and Ghana Education Trust 
Fund (together with interests 
and penalties) on MTN Ghana for 
imported Services provided by 
Non-Resident entities. 

THE APPELLANT’S CASE
1.	 That the GRA has not authority to impose 

Value Added Tax on import services which 
are used to make taxable supplies.

2.	 In the 2014, 2015, 2016 and 2017 financial 
years, MTN Ghana used the Imported 
Services it received to make supplies of 
Telecommunication business (Taxable 
supplies).

3.	 That MTN Ghana did not use the said 
Imported Services to make supplies in its 
Mobile Money business (Exempt Supplies).

4.	 That the National Health Insurance Levy 
and Ghana Education Trust Fund Levy is 
not applicable to import services used to 
make Taxable Supplies.
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THE RESPONDENT’S CASE
1.	 That MTN Ghana’s assertion that it did not 

use the said imported services to make 
exempt supplies is inaccurate especially 
as it applies to the periods between 2014 
and 2017.

2.	 That from MTN’s objection letter, MTN 
Ghana implicitly admitted that it used 
some of the Imported Services to make 
Exempt Supplies within the stated period.

3.	 That it is the proportion of imported 
services directly attributable to Exempt 
Supplies that forms the bases of the Value 
Added Tax assessment.

4.	 That the National Health Insurance Levy 
and Ghana Education Trust Fund Levy 
were imposed based on the relevant 
statutes.

DECISION OF THE COURT

Ground 1
1.	 VAT on imported service is applicable 

where the service is used to make 
exempt supply

2.	 MTN Mobile Money operations is an 
exempt supply. VAT on imported 
service was therefore applicable on 
the import of service for Mobile Money 
operations

3.	 That the status of MTN Ghana for the 
period 2014 to 2017 was that of a Partial 
Exempt Trader because It was applying 
its imported services simultaneously 
to both Exempt Supplies and Taxable 
Supplies

4.	 That for MTN, being as a Partial 
Exempt Trader, the GRA was right in 
applying the apportionment formula 
as provided in the law in imposing the 
Value Added Tax on import services 
used to make Exempt Supplies.

Ground 2
1.	 That based on the amendment of the 

National Health Insurance Amendment 
Act, 2018 (Act 871) and the Ghana 
Education Trust Fund (Amendment) 
Act, 2018 (Act 972), the National Health 
Insurance Levy and Ghana Education 
Trust Fund Levy had become distinctive 
levies from the Value Added Tax

2.	 That National Health Insurance Levy 
and Ghana Education Trust Fund Levy 
is applicable to imported services 
irrespective of whether it has been used 
to make Exempt or Taxable Supplies
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IMPLICATIONS AND KEY TAKEAWAYS 
OF THE HIGH COURT’S DECISION

	» Imported Services applied to service both Taxable supplies 
and Exempt supplies are distinct and as such apportionment 
is necessary to isolate the Exempt component.

	» The provisions in the National Health Insurance (Amendment) 
Act, 2018 and the Ghana Education Trust Fund (Amendment) 
Act,2018 (Act 972) are separate from the Value Added Tax Act 
(Act 870) as amended that the two laws impose tax on import 
of services which is not subject to an input tax deduction.

	» The National Health Insurance Levy and Ghana Education Trust 
Fund Levy is applicable to imported services irrespective of 
whether it has been used to make Exempt or Taxable Supplies

	» A company is required under the Value Added Tax Act, 2013 to 
account for tax on imported services when the said services 
are consumed or utilized in the country other than to make a 
taxable supply.

	» A business shall be characterized as a Partial Exempt Trader 
when it simultaneously engages in both exempt and taxable 
supplies.

Conclusion
In summary, MTN Ghana was using the Imported Services to 
provide both Taxable and Exempt supplies for the period of 
assessment from 2014 to 2017 which characterized MTN Ghana 
as a Partial Exempt Trader. By virtue of the combined effect 
of the applicable provisions in the Value Added Tax Act 2013, 
Value Added Tax will not apply if the Imported Services were 
applied in Taxable supplies (telecommunication business). 
However, Value Added Tax will apply if the Imported Services 
were applied in making Exempt supplies (Mobile Money). 
As a result, Ghana Revenue Authority was right in applying 
the applicable definitions to the transactions concerned 
in determining the total cost of imported services and 
apportionment between the Exempt and Taxable supplies 
with respect to their contribution to total revenue.

On the second ground of appeal, it was clear from the provisions 
in the National Health Insurance (Amendment) Act 2018 and 
the Ghana Education Trust Fund Act 2018 (Act 972) that these 
statutes are separate from the Value Added Tax Act 2018 Act 
(870). The two laws impose tax on Import of Services which 
is not subject to input tax deduction irrespective of what the 
Imported Service was going to be used for. Therefore, Ghana 
Revenue Authority did not err in law when it imposed National 
Health Insurance Levy and Ghana Education Trust Fund Levy 
(together with interest) on MTN Ghana on their Imported 
Services from August 2018 to December 2018 irrespective of 
whether they were applied to Taxable or Exempt services.
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The information provided in this alert, is not 

intended to be, and shall not be construed 

to be the provision of legal or an offer to 

provide legal services, nor does it necessarily 

reflect the opinions of the firm, our lawyers/

consultants or our clients. No client-lawyer/

consultants relationship between you and 

our lawyers/consultants is or may be created 

by your use of this information. Rather, the 

content is intended as a general overview of 

the subject matter covered. WTS Nobisfields 

is not obligated to provide updates on the 

information presented herein. Those reading 

this alert are encouraged to seek direct 

counsel on the issues expressed.

Contact
If you have any questions on the 
matters referred to in this alert, please 
do contact the authors below:

Theophilus Tawiah 

T: +233302500107/+233508646424

E: theophilus.tawiah@wtsnobisfields.com

Richard Amo-Hene

T: +233302500107

E: richard.amo-hene@wtsnobisfields.com
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LOCALLY ROOTED – GLOBALLY CONNECTED


