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1. Introduction

The new Spanish government, installed after the
last elections which took place in November 2019,
clearly supports the implementation of the “Tax on
certain "Digital Services" (known as Digital Services
Tax or DST by its acronym), in line with the
European Commission proposal of 21t March 2018,
which sets the foundations of a common system
for taxing “digital services".

In this regard, the Council of Ministers, at their
meeting of 18" February 2020, has approved the
draft of the DST, which now has initiated the
proceedings for its final approval at the Spanish
Parliament. However, due to the pressure from the
US government and the ongoing negotiations at
the OECD level to achieve an international
consensus on the taxation of the digital economy,
the Spanish Ministry of Finance has exceptionally
postponed the first DST payment until the end of
2020.

With this tax, the Spanish government aims to
collect an additional €968 million, therefore, this
tax item seems to be key for the achievement of
the expected increase in tax revenue amounting to
€5,678 million necessary to finance their social
policies.

2. Taxrate

According to the draft sent to Parliament, a tax rate
of 3% will apply to revenues from the provision of
services qualified as “digital services" under the
DST draft law.

3. Taxable persons

Companies exceeding the following thresholds
are subject to the Spanish DST:

» Worldwide revenues over €750 million in
the previous calendar year; and

» > €3 million Spanish sourced income from
“digital services" in the previous calendar
year. This threshold must be calculated by
adding up all three types of “digital
services": online advertising, online
intermediation and data transmission
services.

In order to determine the figures above and,
therefore, the liability to the Spanish DST, the
thresholds must be calculated at a group level.
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4. Scope

The scope of Spanish DST is limited to the “digital
services" described below:

1) Online Advertising: the inclusion of targeted
advertising to users in a digital interface,

2) Online Intermediation: the provision of a digital
interface that allows the delivery of underlying
goods and/or services directly between users, or
that allows users to find other users and interact
with them,

3) Data Transmission: the transmission of data
collected about users and generated by users'
activity on digital interfaces.

Nevertheless, certain “digital services" are expressly
excluded from the scope of the Spanish DST:

1) E-commerce through seller's own webpage;

2) Provision of underlying supplies of goods
and/or services between users on an online
platform;

3) Supply of digital content (audio, video, etc.) or
the provision of online communications and
payment services;

4) Online financial services and data transfer
services provided by authorized financial
institutions;

5) Provision of “digital services" between entities
100% held by a group of companies.

5. Nexus rule & taxable basis

The DST is charged on the income (excluding the VAT
or any other equivalent indirect tax) obtained by the
taxpayer upon the provision of the “digital services"
within the Spanish territory.

A "digital service" is deemed to have taken place in
Spainif the useris located in Spain, regardless where
the payment for the service is made. On a general
basis, the location of a user will be presumed to
happen where the connection IP address is located,
however, the draft law admits evidence to the
contrary.



The general nexus point above, is divided into
specific rules for each of the "digital services"”
provided by the draft law:

1) Online advertising services: when, at the
moment the advertisement appears in the users’
device, the device is located in Spain.

2) Online intermediation services: For multisided
digital-interfaces that facilitate the provision of
underlying goods and/or services, the operation
is deemed to have taken place in Spain

i) when the underlying transaction is
completed through a device located in Spain.

ii) Other intermediation services: when the
account that allows the user to access to the
digital interface was opened using a device
that was located in Spain at the time the
account was registered.

3) Data transmission services are deemed to have
taken place in Spain, when the data transferred to
third parties were generated from a device
located in Spain.

As of the nexus rules above, the taxable basis shall be
determined as follows:

1) Online Advertising services:

Number of times advertising is
TotalIncome x showninSpain

Total number of such
advertising

2) Online intermediation services:

i) Multisided digital-interfaces facilitating the
provision of goods and services:

Number of users located in
TotalIncome x Spain

Total number of users

ii) Otherintermediation services: The tax basis
shall be the total income obtained directly from
users whose accounts were opened using a
device located in Spain.
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3) Data transmission services:

Number of users whose data
TotalIncome x was generatedin Spain

Total number of users that have
generated such data

6. Formalities

Additionally, companies subject to DST have some
formal obligations to fulfillin Spain regardless
their tax residency. In this sense, the following
formalities has to be complied by the taxpayers:

1) Adeclaration of commencement of activities;

2) Self-declaration, on a quarterly basis (not for
2020);

3) Incasethe taxpayer does not have a Tax ID
number, this must be obtained;

4) Inclusionin the DST Register;

5) Non-EU taxpayers should appoint a Spanish
representative;

6) Maintain all relevant records supporting
digital service transactions located in Spain
and translate them into Spanish, only when
required.

7. Penalties

Taxpayers have the obligation to set-up systems,
mechanisms or agreements with Spanish tax
authority that enable to determine the location of
the users' devices in Spain. The breach of such
obligation is considered a serious tax infringement,
which leads to penalties consisting of a monetary
fine of 0,5% on the turnover of the previous calendar
year, with 3 minimum amount of €15.000 and a
maximum amount of €400.000 for each calendar
year in which the breach has been produced.

The breach of any other obligation will be qualified
according to the Spanish General Tax Act 58/2003.
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8. WTS Global: Next Steps

Despite the unusual political situation in Spain
with having an “coalition government”, which is
not common in Spain and after being strongly
criticized by a number of companies and
institutions the draft law on Spanish DST is going
forward to the next step in its legislative process
and probably will enter into force in the
following months.

In a first stage, companies should determine the
applicability of the Spanish DST based on the
thresholds obtained in 2019. However, the
Spanish DST will not be declared by affected
companies until at least 20" December 2020.

It is important to highlight that in order to
determine their tax liability, the companies
subject to Spanish DST should implement in this
short period of time the necessary system or
mechanism that will enable them to identify and
account the IP addresses of devices located in
Spain from which:

1) Anadvertising has been displayed (online
advertising services);

2) Atransaction has been concluded, or an
account has been opened (online
intermediation services);

3) Orusers' data was generated (data
transmission services).

Given this scenario, besides the aforementioned
formalities, it is convenient for digital companies
affected by Spanish DST to analyze the impact of
the tax on their margins, possible price increase,
as well as the consequence on the demand on
“digital services" in the Spanish market.

Furthermore, we highly recommend digital
companies within the scope of the tax to
anticipate the effective impact on their P/L
account through an individualized analysis of the
Spanish DST.
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About WTS Global

With representation in over 100 countries, WTS Global
has already grown to a leadership position as a global
tax practice offering the full range of tax services and
aspires to become the preeminent non-audit tax
practice worldwide. WTS Global deliberately refrains
from conducting annual audits in order to avoid any
conflicts of interest and to be the long-term trusted
advisor for its international clients. Clients of WTS
Global include multinational companies, international
mid-size companies as well as private clients and
family offices.

The member firms of WTS Global are carefully
selected through stringent quality reviews. They are
strong local players in their home market who are
united by the ambition of building a truly global
practice that develops the tax leaders of the future and
anticipates the new digital tax world.

WTS Global effectively combines senior tax expertise
from different cultures and backgrounds and offers
world-class skills in advisory, in-house, regulatory
and digital, coupled with the ability to think like
experienced business people in a constantly
changing world.

For more information please see: wts.com
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The above informationisintendedto provide generalguidance with
respect to the subject matter. This general guidance should not be
relied on as a basis for undertaking any transaction or business
decision, but ratherthe advice of a qualified tax consultant should be
obtained based on a taxpayer's individual circumstances. Although
our articles are carefully reviewed, we accept no responsibility in the
event of any inaccuracy or omission.For furtherinformationplease
refer tothe authors.
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